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STATE OF NORTH CAROLINA

COUNTY OF MECKLENBURG

IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
09 CVS 2227
S
Elizabeth C. Donovan,

Plaintiff,

v.

Jeffrey Scott Huffman, Charlotte Internet, LLC, and Bank of America Corporation,

Defendants.






ORDER

	Before the Court are the following Motions: (1) the Motion of Defendant Jeffrey Scott Huffman (“Huffman”) to Dismiss the Plaintiff’s Complaint, pursuant to Rule 12(b)(6) of the North Carolina Rules of Civil Procedure (“Huffman’s Motion to Dismiss”); (2) the Motion of Plaintiff Elizabeth C. Donovan (“Donovan”) to Disqualify counsel Dennis O’Dea (“Mr. O’Dea”) from representing Huffman or Defendant Charlotte Internet, LLC (“Charlotte Internet”) in the above-captioned case (“Donovan’s Motion to Disqualify”); and (3) Donovan’s Motion to Reallocate payment of the mediator’s fee in the above-captioned case (“Donovan’s Motion to Reallocate”).
	After considering the Complaint, the Motions, the briefs of the parties, and the arguments of counsel, the Court: (1) GRANTS Huffman’s Motion to Dismiss; (2) DENIES Donovan’s Motion to Disqualify; and (3) DENIES Donovan’s Motion to Reallocate.
I.
THE FACTS
	Charlotte Internet is a member-managed limited liability company under North Carolina law.  (Compl. ¶ 6.)  As of 1 June 2008, Charlotte Internet had three (3) member-managers: Donovan, Huffman, and Wildon Curtis Flake, Jr. (“Flake”).  (Compl. ¶ 8.)  Donovan alleges in her Complaint that Defendants have denied her equal authority to participate in Charlotte Internet’s management, and that she has not been paid wages for calendar years 2008 and 2009.  (Compl. ¶¶ 10, 13-14.)  Donovan seeks dissolution and receivership of Charlotte Internet, and an award of costs (including attorney fees).  (Compl. ¶¶ 15-16, 18-20.)
	On 5 June 2009, Donovan moved to disqualify Mr. O’Dea as counsel to Defendants Huffman and/or Charlotte Internet.  (Pl.’s Mot. Disqualify 3.)  Defendants Huffman and Charlotte Internet filed a response on 23 June 2009.
	On 1 July 2009, Huffman moved to dismiss Donovan’s Complaint as against him.  (Def.’s Mot. Dismiss 2.)  Donovan filed a response on 4 August 2009.  Huffman filed a reply on 14 August 2009, and again on 15 August 2009 with the proper certificate of compliance with North Carolina Business Court Rule 15.8.
	A hearing on both Motions was held 31 August 2009.  At the conclusion of that hearing, Kenneth T. Davies (“Mr. Davies”), counsel for Donovan, advised the Court that he had filed a Designation of Mediator in Superior Court Civil Action Form that sought to reallocate the payment of the mediator’s fee such that Donovan, Huffman, and Charlotte Internet would each pay one-third (1/3) of the cost for the Mediated Settlement Conference.
II.
ANALYSIS
A.
HUFFMAN’S MOTION TO DISMISS
	The Court GRANTS Huffman’s Motion to Dismiss the Complaint as against him.  Huffman is not a proper party Defendant in this case because (1) Plaintiff’s allegations of misconduct against Huffman merely form the basis for the substantive claims asserted solely against Charlotte Internet, and (2) what misconduct Plaintiff does allege against Huffman is derivative in nature, and thus, cannot support individual claims against this Defendant. 
Donovan’s First and Second Claims for Relief are for judicial dissolution and receivership, and are lodged solely against Charlotte Internet.  (Compl. ¶¶ 15-16, 18-19.)  With respect to Plaintiff’s claim for judicial dissolution, “[i]t is not necessary to join members as parties to a proceeding to dissolve a limited liability company unless relief is sought against them individually, however the court shall order that appropriate notice of the dissolution proceeding be given to all members by the party initiating the proceeding.”  N.C. Gen. Stat. § 57C-6-02.1(b) (2007).   The law is also clear that “[a] member of a limited liability company is not a proper party to proceedings by or against a limited liability company, except where the object of the proceeding is to enforce a member’s right against or liability to the limited liability company.”  N.C. Gen. Stat. § 57C-3-30(b) (2007).
In this case, the Court has already denied Plaintiff’s request for appointment of a receiver, see 6 July 2009 Order on Pl.’s Mot. Appoint Receiver, and thus, Huffman need not remain a party to respond to that claim.  In any event, because Donovan’s First and Second Claims for Relief do not seek relief against Huffman individually, he is not a necessary party to the claims.  Huffman also has appropriate notice of the dissolution proceeding by virtue of having been served with process in this action.   Finally, Huffman is not a proper party to Donovan’s claims seeking a receivership and judicial dissolution because those claims do not seek to enforce Huffman’s rights against or liability to Charlotte Internet.  
Donovan’s Third Claim for Relief seeks costs, expenses, and attorney fees.  (Compl. ¶ 20.)  Donovan’s Complaint cites no ground for such an award against any of the named Defendants.  Regardless, absent a substantive claim for relief against Huffman that could be tied to a judgment, there is no basis for awarding costs against him.
Accordingly, the Court GRANTS Huffman’s Motion to Dismiss the Complaint as against him.  
B.
DONOVAN’S MOTION TO DISQUALIFY
	The Court DENIES Donovan’s Motion to Disqualify.  In light of the Court’s ruling on Huffman’s Motion to Dismiss, Mr. O’Dea now only represents Charlotte Internet in this action.  Consequently, as Donovan’s counsel conceded at the hearing, Mr. O’Dea’s alleged concurrent conflict of interest no longer exists.  See N.C.R. Prof’l. Conduct R. 1.7 (2009).
C.
DONOVAN’S MOTION TO REALLOCATE
The Court DENIES Donovan’s Motion to Reallocate, as her request that the mediation fees be split three ways among Donovan, Huffman, and Charlotte Internet is now moot in light of the Court’s decision to dismiss Huffman as a party Defendant.  
III.
CONCLUSION
	For the reasons set forth above, the Court:
	1.	GRANTS Huffman’s Motion to Dismiss Donovan’s Complaint as against him;
	2.	DENIES Donovan’s Motion to Disqualify Mr. O’Dea from representing Huffman or Charlotte Internet; and


	3.	DENIES Donovan’s Motion to Reallocate payment of the mediator’s fee.

	SO ORDERED this the 2nd day of September, 2009.



/s/ Albert Diaz
Albert Diaz
Special Superior Court Judge

